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the legislative intent, then Chapter 266, Laws of 1959, would in effect
constitute an amendment of the Constitution. In the case of State ex reI.
Hamilton vs. Troy, 190 Wash. 483, 68 Pac. 2d. 413, it was held that a
legislative act which purported to change the name of "prosecuting
attorney" to "district attorney" was unconstitutional. The Washington
Constitution required the election in the several counties of "prosecuting
attorneys and other officers" and the court said:
"The matter before us appears trifling at first sight. and is, in
fact, of slight importance, in so far as direct consequences are
concerned. But, as suggested by the relator, if the Legislature has
the power to change the name of one constitutional office, it has
the power to change the name of any and alL"
The State Board of Education is authorized by Section 75-107, Revised Codes of Montana, 1947, as amended, to adopt an official seal
and it would certainly be within its power to have one seaL when it is
acting as a State Board of Education in matters which do not pertain to
the University system and a second seal when acting as regents of the
University of Montana, ex-officio.

It is, therefore, my opinion that Chapter 266, Laws of 1959, requires
that the State Board of Education act in two capacities and at separate
meetings. In dealing with all duties imposed by law which do not
pertain to the University of Montana, the Board acts under the name
"State Board of Education" and the Superintendent of Public Instruction
is the secretary for such board.
In dealing with matters pertaining to the University of Montana,
the State Board of Education must act under the name and style of
"State Board of Education, ex-officio Regents of the University of Montana." The executive secretary of the University of Montana must serve
as secretary of the Board in this capacity, keep the minutes, prepare
the agenda, gives notices, and perform all acts which the Board directs
be done. A seal may be adopted by the Board of Education to authenticate its acts when it sits as Regents of the University of Montana.
Very truly yours,
FORREST H. ANDERSON
Attorney General
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Held: 1. The Board of County Commissioners has no authority to borrow money from a bank for the purpose of constructing a
courthouse.
2. The proper method of financing the construction of a courthouse is by the issuance of county bonds under the procedure
fixed by statute.

September 28, 1959
Mr. John A. Forsythe
Treasure County Attorney
Hysham, Montana
Dear Mr. Forsythe:

You requested my opmIOn as to whether Treasure County may
borrow money from a bank and pledge as security for the loan the
proceeds of contracts for the sale of tax deed lands by the county. You
advised me that the loans are to be repaid from the proceeds of the
sale which are in excess of the delinquent taxes. You asked in particular if such a loan may be made without an approving vote of the
qualified electors.
Under subsection (d) of Section 84-4195, RCM, 1947, it is provided
that the excess received from the sale of tax deed lands, after the
payment of $10.00 to the county general fund and the crediting to the
proper funds of all accrued taxes and assessments, shall be credited
to the general fund of the county. This statute does not authorize the
board of county commissioners to segregate the moneys received from
other moneys in the general fund and use the same for a building
fund or as a pledge for a loan.
A well-established principle in Montana is that a Board of County
Commissioners has only such powers as are conferred by law, either
expressly or by necessary implication (Franzke vs. Fergus County, 76
Mont. 150, 245 Pac. 962). If there is no statutory provision made for a
county to borrow money from a bank, such a manner of financing
cannot be used by the Board of County Commissioners. Under Chapter
23, Title 16, RCM, 1947, and Section 5 of Article XIII of the Montana
Constitution, it is provided that a county cannot borrow money in
excess of $10,000.00 without the approval of the qualified electors.
Section 16-2304, RCM, 1947, which was enacted in 1895, defines the
method for securing the approval of the electorate and provides that
the ballot shall contain "for the loan" and "against the loan". The
purposes for which loans may be made are not enumerated in Chapter
23 of Title 16.
The authority for the issuance of bonds by the Board of County
Commissioners is found in Section 16-2008, RCM, 1947. One of the
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purposes specified in this statute is the construction of necessary public
buildings. It is stated in Section 16-1008, RCM, 1947, that the commissioners may erect a courthouse. In other words, there is specific power
granted to the commissioners to issue bonds for the purpose of constructing a courthouse. Borrowing money by the Board of County
Commissioners from private banks by means other than that of bonds
is not granted by any statute.
In the case of Dietrich vs. City of Deer Lodge, 124 Mont. 8, 218 Pac.
(2d) 708, our Supreme Court considered the power of a city to issue
general obligation bonds for the paving of streets. The court in denying
the authority to issue the bonds said that the proper method was by
special improvement district and stated:
"When a power is conferred upon a municipal corporation
and the mode in which it is to be exercised is prescribed by the
statute or an independent act, such procedural method must be
followed."
Another obstacle to the plan proposed by your letter is the provision of Section 5 of Article 13 of the Constitution, which reads as
follows:
"No county shall incur any indebtedness or liability for any
single purpose to an amount exceeding ten thousand dollars
($10,000) without the approval of a majority of the electors thereof,
voting at an election to be provided by law."
The above quoted constitutional provision does not apply to the
expenditure of funds which are on hand and which will not result in
an obligation to be met and paid in the future by the taxpayers (State
ex reI. Diederichs vs. Board of Trustees, 91 Mont. 300, 7 Pac. (2d) 543)
but such restriction would apply to contracts for the sale of tax deed
land as the proceeds of such contracts are not on hand and under
subsection (d) of Section 84-4195, RCM, 1947, any excess must be
credited to the general fund.
It has been suggested that the Board of County Commissioners
may pledge the revenue from the tax deed contracts to the payment of
a loan from the bank, which loan will not be a direct obligation from
the county and thus avoid the requirements of Section 5, Article XIII of
the Constitution. As was pointed out above, the Board of County Commissioners has limited powers and there is no statutory authority
expressed or implied which would permit the pledging of the excess
funds from the tax deed contracts to the payment of the loan from
the bank.
It is, therefore, my opinion:
1. The Board of County Commissioners has no authority to borrow
money from a bank for the purpose of constructing a courthouse.
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2. The proper method of financing the construction of a courthouse
is by the issuance of county bonds under the procedure fixed
by statute.
Very truly yours,
FORREST H. ANDERSON
Attorney General
Opinion No. 27
SCHOOLS AND SCHOOL DISTRICTS: Finances: warrants: recovery
for lost warrant: method of-SCHOOLS AND SCHOOL DISTRICTS:
Warrants: bond required for duplication of lost warrantSections 16-2003, 75-1726, 75-1727, 75-4531, 75-4532 and
79-109, Revised Codes of Montana, 1947
Held: A duplicate warrant to replace a lost or destroyed warrant may
be issued by the trustees of a school district if the payee or
assignee of the warrant deposits with the county treasurer a
bond to indemnify the school district from any loss.

September 28, 1959
Mr. William J. Speare
County Attorney
Yellowstone County
Courthouse
Billings, Montana
Dear Mr. Speare:
Your office has requested my opinion as to whether a school district may issue a duplicate warrant to replace a lost warrant. You also
asked if an assignee of a warrant which has been lost may recover
the amo'mt of the warrant.
Section 75-1726, RCM, 1947, provides that a school district clerk
must issue all warrants and that they be issued in triplicate. One of
the copies of a warrant is mailed to the county treasurer immediately
after the original has been drawn and under Section 75-1727, the
treasurer enters the amount of the warrant under the proper item of
appropriation. A similar procedure is provided in Sections 75-4531 and
75-4532 for warrants drawn against a high school budget. No provision
is made in the school laws for the issuance of a duplicate warrant for
a lost warrant.
Such is not the situation in regard to a lost county warrant. Section
16-2003, RCM, provides for the issuance of a duplicate warrant upon
giving a bond to indemnify the county as required in Section 16-2003,

